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EPA did not promulgate a regional haze FIP for Oklahoma by January 15, 2011, its
deadline in accordance with its nondiscretionary duty under 42 U.S.C. § 7410(c). 1Instcad, EPA
published a notice of proposed rulemaking in the Federal Register on March 22, 2011,
attempting to promulgate a FIP 66 days after its deadline in accordance with 42 US.C. §
7410(c)(1)(A) had passed. As a resull, EPA did not have authority (or discretion) to propose a
FIP pursuant to 42 U.S.C. § 7410(c)(1)(A) on March 22, 2011.

The FIP proposal also is not authorized (or discretionary} under 42 US.C. §
7410(c)(1¥B) which mandates that disapproval of all or part of the proposed Oklahoma SIP is a
prerequisite to promulgation of a FIP, and without this triggering event, a FIP is premature. [1is
especially important for EPA to [inish the SIP approval process for regional haze before
proposing a FIP in light of the significant authority and discretion that the Clean Air Act gives to
the State in establishing regional haze requirements. Accordingly, the Administrator is in
violation of her nondiscretionary duty to honor the time constraints of 42 U.S.C. § 7410(c) in
proposing a regional haze FIP for Oklahoma.

B. Notice of Intent to Sue

After the expiration of 60 days from the postmark date of this notice of intent to sue, [
intend to file suit, on behalf of the State of Oklahoma, against EPA in fedcral court for your
failure to act in accordance with your non-discretionary duties described in Section A of this
letter.

C. Information on Party Giving Notice

As required by 40 C.F.R. § 54.3. the name and address of the party giving notiee on
behalf of the State of Oklahoma is:

Attorney General E. Scott Pruitt
Oklahoma Office of the Attorney General
313 NE 21 Street

Oklahoma City, OK 73105
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OFFICE OF
AIR AND RADIATION

The Honorable Alan Wilson

Attorney General of South Carolina
P.O. Box 11549

Columbia, South Carolina 29211-1549

Dear Mr. Wilson:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.

We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
OUr progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies bave received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution,

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (bttp://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or drafi permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

[ hope this information is useful. If you have [urther questions, please contact me, or your staff may call

Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina MECarthy
Assistant Administrator



¢ () UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 M. o WASHINGTON, D.C. 20460
% =
%, N
24¢ prote

FEB 23 2012

OFFICE OF
AIR AND RADIATION

The Honorable Luther Strange
Attorney General of Alabama

501 Washington Avenue
Montgomery, Alabama 36130-0152

Dear Mr. Strange;

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate yvour views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that | update you on
OUur progress.

The EPA has issued a number of historic vehicle emission standards that wili dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions hy 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
huses will save another 270 million metrie tons of GHG emissions, 530 million barrels of oil, and $50
hillion in fuel eosts.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has cnsured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have reecived Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions, Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
poliution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nst/ghgpermitting.html) in making policy and
technical deeisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

| hope this information is useful. If you have further questions, please contact me. or your stafl may call
Anthony Raia in EPA’s Office ol Congressional and Intergovernmental Relation at (202) 566-2758.

Singerely,

Gina McCarthy
Assistant Administrator
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OFFICE OF
AIR AND RADIATION

The Honorable John J. Burns

Attommey General of Alaska

P.O. Box 110300, Diamond Courthouse
Juneau, Alaska 99811-0300

Dear Mr. Burns:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse pas (GHG) regulations.
We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
our progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on o0il. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG cmissions. Four of these permits were issued by the EPA. The GHG permits issued thus (ar
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution,

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting. html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

I hope this information is uselul. If you have further questions, please contact me, or your staff may call
Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.
Sincerely,

Gina M€Carthy
Assistant Administrator
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OFFICE OF
AIR AND RADIATION

The Honorable Dustin McDaniel

Attorney General of Arkansas

323 Center Street, 200 Tower Building ‘
Little Rock, Arkansas 72201-2610

Dear Mr. McDaniel:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
OUr Progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
cconomy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vchicles. Over
time, they will reduce GHG emissions by 6 hillion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 5330 million harrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Ruie has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approachcs to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (hitp://www.cpa.gov/nsr/ghgpermitting.htinl) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or Jocal permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permiis and to work with

stale and local permitting agencies that are reviewing applications.

[ hope this information is useful. If you have further guestions, please contact me, or your staff may call
Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

(ina McCarthy
Assistant Administrator
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FEB 23 2012

OFFICE OF
AIR AND RADIATION

The Honorable Tom Horne
Attorney General of Arizona
1275 West Washington Street
Phoenix, Arizona 85007

Dear Mr. Home:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s grecnhouse gas (GHG) regulations.

We appreciate your views on this important matter. Now that more than a year has passed since EPA
began 1o take regulatory actions to control GHG emissions, the Administrator asked that 1 update you on
Our progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions hy 6 hillion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
huses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and §50
hillion in fuel costs.

Under the 2010 GH(G air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued hy the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (hitp://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and focal agencies. The EPA continues to review and issuc permits and to work with
state and local permitting agencies that are reviewing applications.

| hope this information is useful. It you have further questions, please contact me, or your staft may call

Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina M€Carthy
Assistant Administrator
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OFFICE OF
AIR AND RADIATION

The Honorable Samuel S. Olens
Attorney General of Georgia

40 Capitol Square, SW

Atlanta, Georgia 30334-1300

Dear Mr. Olens:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter. Now that more than a year has passed since EPA
hegan to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
OUT Progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduece GHG emissions by 6 billion metric tons, save 12 billion barrels of o0il, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 330 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letiers in
which the EPA has provided comments on permit applications or drafl permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

I hope this information 1s uscful. If you have further questions, please contact me, or your staff may call
Anthony Raia in EPA’s Office of Congressional and [ntergovernmental Relation at (202) 566-2758.
Sincercly,

Gina MECarthy
Assistant Administrator
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FEB 23 2012

OFFICE OF
AIR AND RADIATION

The Honorable Leonardo M. Rapadas
Attorney General of Guam

287 West O'Brien Drive

Hagatna, Guam 96910

Dear Mr. Rapadas:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.

We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that | update you on
QUur progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on 0il. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oii, and $50
billton in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG cmissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pellution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG wehsite contains letters in
which the EPA has provided comments on permit applications or draft permits that are being proeessed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting apencies that are reviewing applications.

[ hope this information is useful. If you have further questions. please contact me, or your staff may call
Anthony Raia in EPA’s Ofhice of Congressional and Intergovernmental Relation at (202) 566-2758.
Sincerely,

Gina Mé€Carthy
Assistant Administrator



FEB 23 2012

The Honorable Derek Schmidt
Attorney General of Kansas

120 S.W. 10th Avenue, 2nd Floor
Topeka, Kansas 66612-1597

Dear Mr. Schmidt:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to contro! GHG emissions, the Administrator asked that I update you on
Our progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/C AFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative 1o 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with §1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG c¢missions need permits. Since the inception of GHG permitting in January 2011, 19
companies have recerved Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG pcrmitting website (http://www.epa.gov/nst/ghgpermitting.html} in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed



by state or lacal permitting authorities. Having these comment letters available provides further
guidance to slate and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

I hope this information is useful. If you have further questions, please contact me, or your staff may call

Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina M€Carthy
Assistant Administrator
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OFFICE OF
AIR AND RADIATION

The Honorable James D. "Buddy” Caldwell
Attorney General of Louisiana

P.O. Box 94095

Baton Rouge, Louisiana 70804-40954

Dear Mr. Caldwell:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.

We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
OUur progress.

The EPA has issued a number of historic vehicle cmission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 biilion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emisstons, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in eooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSDD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting apencies that are reviewing applications.

[ hope this information is useful. If you have further questions, please contact me, or your staff may call
Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina MECarthy
Assistant Administrator
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OFFICE OF
AIR AND RADIATION

The Honorable Bill Schuette
Attorney General of Michigan
P.O. Box 30212

Lansing, Michigan 48909-0212

Dear Mr. Schuette:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.

We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that | update you on
OUur progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut {uel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of ¢il, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on encrgy ¢fficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nst/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contaius letters in
which the EPA has provided comments on permit applications or drafi permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
statc and local permitting agencies that are reviewing applications.

I hope this information is useful. If you have further questions, please contact me, or your staff may call

Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina MCCarthy
Assistant Administrator
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FEB 23 2012

OFFICE OF
AIR AND RADIATION

The Honorable Jon C. Bruning
Attorney General of Nebraska
P.O. Box 98920

Lincoln, Nebraska 68509-8920

Dear Mr. Bruning:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emisstons, the Administrator asked that I update you on
Our progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 20235 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of o1, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address earbon
pollution.

We are pleased that many state agencies are relying upon the gmidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applieations or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
slate and iocal permitting agencies that are reviewing applications.

I hope this information is useful. [f you have further questions, please contact me, or your staff may call

Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina M€Carthy
Assistant Administrator
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OFFICE OF
AIR AND RADIATION

The Honorable Wayne Stenehjem
Attorney General of North Dakota
600 E. Boulevard Avenue

Bismarck, North Dakota 58505-0040

Dear Mr. Stenehjem:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
OuUr Progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of o1, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tatloring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other commmon sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website ¢http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

[ hope this information is useful. If you have further questions, please contact me, or your staff may call
Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina M€ Carthy
Assistant Administrator
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FEB 23 2012

OFFICE OF
AIR AND RADIATION

The Honorable Michael DeWine
Attorney General of Ohio

30 E. Broad Street

Columbus, Ohio 43266-0410

Dear Mr. DeWine:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important mattcr. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that [ update you on
OUr progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reducc our nation’s dependence on oil. The Obama
Administration’s thrce passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air poliution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has cnsured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting. html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed

Internet Address (URL) @ http://www.epa.gov
Recycled/Recyclable ® Printed with Vegetable Qil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper



by state or iocal permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permuthing agencies that are reviewing applications.

1 hope this information is useful. If you have further questions, please contact me, or your stafl may call
Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina MéCarthy
Assistant Administrator
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FEB 23 2012

OFFICE OF
AIR AND RADIATION

The Honorable E. Scott Pruitt
Attorney General of Oklahoma
313 NE 21st Street

Oklahoma City, Oklahoma 73105

Dear Mr. Pruitt:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that [ update you on
Oour progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Ohama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles, Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitling authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with

state and local permitting agencics that are reviewing applications.

I hope this information is useful. If you have further questions, please contact me, or your staff may call
Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina M#Carthy
Assistant Administrator
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FEB 23 2012

OFFICE OF
AIR AND RADIATION

The Honorable William H. Ryan, Jr.
Acting Attomey General of Pennsylvania
1600 Strawberry Square

Harrisburg, Pennsylvania 17120

Dear Mr. Ryan:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.

We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
Our progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on o1l. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards -— will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billien metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions, Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local pemmitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

| hope this information is useful. If you have further questions, please contact me. or your staff may cail
Anthony Raia in EPA’s Office of Congressionai and Intergovernmental Relation at (202) 566-2758.
Sincerely,

Gina MéCarthy
Assistant Adminisirator



FEB 23 2012

The Honorable Marty J. Jackley
Attorney General of South Dakota
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501

Dear Mr. Jackley:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.

We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
OUr progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on 0il. The Obama
Administration’s thrcc passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAF'E standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reducc GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupied and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the ineeption of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, thc GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed



by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

I hope this information is useful. If you have further questions, please contact me. or your staff may call

Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina MdCarthy
Assistant Administrator
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FEB 23 2012

OFFICE OF
AIR AND RADIATION

The Honorable Greg Abbott
Attorney General of Texas
P.O. Box 12548

Austn, Texas 78711-2548

Dear Mr. Abbott;

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter, Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
Our progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and Jocal agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

[ hope this information is useful. If you have further questions, please contact me, or your staff may call
Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely.

Gina MdaCarthy
Assistant Administrator
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OFFICE OF
AIR AND RADIATION

The Honorable Mark L. Shurtleff
Attorney General of Utah

State Capitol, Room 236

Salt Lake City, Utah 84114-0810

Dear Mr. ShurtlefT:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter, Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that | update you on
our progress.

The EPA has issued a number of historic vehicle emission standards that will dramaticaltly reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on ¢il. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion in fuel costs.

Under the 2010 GHG air poliution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution,

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are revicwing applications.

I hope this information is useful. If you have further questions, please conlact me, or your staff may call

Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina MECarthy
Assistant Administrator
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FEB 23 2012

OFFICE OF
AIR AND RADIATION

The Honorable Ken Cuccinelh
Attorney General of Virginia
900 East Main Street
Richmond, Virginia 23219

Dear Mr. Cuccinelli;

[Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s preenhouse gas (GHG) regulations.

We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take repulatory actions to control GHG emissions, the Administrator asked that [ update you on
OUr progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oii, and $50
billion 1n fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Aet permitting programs, and the Tailoring Rule has ensured that only the larpest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution,

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies, The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

I hope this information is useful. [f you have further questions, please contact me, or your staff may call
Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina Mé&Carthy
Assistant Administrator
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AlIR AND RADIATION

The Honorable Gregory A. Phillips
Attorney General of Wyoming
State Capitol Building

Cheyenne, Wyoming 82002

Dear Mr. Phillips:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that I update you on
OUur progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil, The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion tn fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to cnsure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions. Four of these permits were issued by the EPA, The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (hitp://www.epa.gov/nsr/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or local permitting authorities. Having these comment letters available provides further
guidance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

I hope this information is useful. If you have further questions, please contact me, or your staff may call
Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.
Sincerely,

Gina MECarthy
Assistant Administrator
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The Honorable Pam Bondi
Attorney General of Florida

The Capitol, PL 01

Tallahassee, Florida 32399-1050

Dear Ms. Bondi:

Last year you and 21 of your colleagues in other states wrote to Administrator Lisa Jackson to express
your concerns with the U.S. Environmental Protection Agency’s greenhouse gas (GHG) regulations.
We appreciate your views on this important matter. Now that more than a year has passed since EPA
began to take regulatory actions to control GHG emissions, the Administrator asked that [ update you on
OUr progress.

The EPA has issued a number of historic vehicle emission standards that will dramatically reduce GHG
emissions, cut fuel costs for consumers, and reduce our nation’s dependence on oil. The Obama
Administration’s three passenger vehicle regulatory programs — the 2011 CAFE standard, 2012-2016
GHG/CAFE standards, and the proposed 2017-2025 GHG/CAFE standards — will double vehicle fuel
economy and reduce GHG emissions by one-half for new 2025 vehicles, relative to 2010 vehicles. Over
time, they will reduce GHG emissions by 6 billion metric tons, save 12 billion barrels of oil, and provide
consumers with $1.7 trillion in fuel savings. In addition, GHG standards for 2014-2018 trucks and
buses will save another 270 million metric tons of GHG emissions, 530 million barrels of oil, and $50
billion 1n fuel costs.

Under the 2010 GHG air pollution permitting rule, known as the Tailoring Rule, virtually all states are
taking action on their own or in cooperation with the EPA to ensure that permitting proceeds
uninterrupted and smoothly. The EPA and the states have successfully incorporated GHG permitting
into existing Clean Air Act permitting programs, and the Tailoring Rule has ensured that only the largest
sources of GHG emissions need permits. Since the inception of GHG permitting in January 2011, 19
companies have received Clean Air Act Prevention of Significant Deterioration (PSD) permits that
cover GHG emissions, [Four of these permits were issued by the EPA. The GHG permits issued thus far
have focused primarily on energy efficiency and other common sense approaches to address carbon
pollution.

We are pleased that many state agencies are relying upon the guidance and tools made available by the
EPA on our GHG permitting website (http://www.epa.gov/nst/ghgpermitting.html) in making policy and
technical decisions regarding GHG permits. Among other things, the GHG website contains letters in
which the EPA has provided comments on permit applications or draft permits that are being processed
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by state or focal permitting authorities. Having these comment letters available provides further
gutdance to state and local agencies. The EPA continues to review and issue permits and to work with
state and local permitting agencies that are reviewing applications.

[ hope this information is useful. If you have further questions, please contact me, or your staff may call

Anthony Raia in EPA’s Office of Congressional and Intergovernmental Relation at (202) 566-2758.

Sincerely,

Gina M€Carthy
Assistant Administrator
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C¢: Sabrina Hamilton

Mr. Goffman, this is the second control that is in CMS that was reassign to you for a response. Piease
email your response back to me and Sabrina Hamilton when completed. The control number is shown
above and the due date is 05/02/11. | will put a hard copy under your door. Thank You.

Martha H. Faulkner

NAHE SEE Program
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U.S. Environmentai Protection Agency (EPA)

1200 Pennsylvania Avenue, NW. (6101-A), Room 5435
Washington, D.C. 20460

Tel: (202) 564-7417 Fax: (202) 501-0600
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AD440(Rev.12/09) Summons in a Civil Action
UNITED STATES DISTRICT COURT

for the
Western District of Oklahoma

STATE OF OKLAHOMA EX REL. SCOTT )

PRUITT, in his official capacity as Attorney )

General of Oklahoma )

)
Plaintiff(s), )
' )

V. ) Case No. CIV-11-605-F 2 =
LISA P. JACKSON, ADMINISTRATOR, in her ) o =
official capacity as Administrator of the United ) : = :
States Environmental Protection Agency, ) ! 1

) €
Defendant(s). ) ‘ -
SUMMONS IN A CIVIL ACTION g _

To: (Defendant's name and address)
Lisa P. Jackson, Administrator Environmental Protection Agency

Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, BC 20460

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) - or 60 days if
you are the United States or a United States agency, or an officer or employee of the United States described in Fed.
R. Civ. P. 12(a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or a motion under
Rule 12 of the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s
attorney, whose name and address are:

Attorney General E. Scott Pruitt
Oklahoma Office of the Attorney General
313 NE 21st Street

Oklahoma City, Oklahoma 73105

If you fail to respond, judgment by default will be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

SUMMONS ISSUED:
10:40 am, May 31, 2011
RQOBERT D. DENNIS, Clerk

By: d’ﬂa:t/u,{, jC0aa_

Daputy Glerk

Signed and sealed by the Clerk of the Court or Deputy Clerk.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA EX REL.
SCOTT PRUITT, in his official
capacity as Attorney General of

Oklahoma, Civil Action No, CIV-11-605-F

Plaintiff,
V.

LISA P. JACKSON,
ADMINISTRATOR, in her official
capacity as Administrator of the
United States Environmental
Protection Agency,

)
)
)
)
)
)
2
)
)
)
)
)
)
Defendant. ;
)

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiff states the following for its Complaint:
FACTUAL BACKGROUND
1. InSection 169A of the 1977 Amendments to the Clean Air Act
(“CAA” or “Act”), Congress enacted a program for protecting the nation’s national
parks and wilderness areas. Congress added Section 169B to the CAA (42 U.S.C.
§ 7491) in 1990 to address Regiénal Haze issues, and the U.S. Environmental
Protection Agency (“EPA”) promulgated regulations addressing Regional Haze in

1999, which are codified at 40 C.F.R. part 51, subpart P (“Regional Haze
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Regulations™). The CAA and Regional Haze Regulations require, in part, that a
State balance five factors and make a determination as to the Best Available
Retrofit Technology appropriate for each qualifying facility regulated by the State
(the “BART determination”) and submit those determinations, along with other
required elements, as state implementation plan (“SIP”) revisions to EPA
{(“Regional Haze SIPs”). In connection with revisions to its regulations in 2005,
EPA extended the deadline for States to submit their Regional Haze SIPs to EPA
to December 17, 2007. 70 Fed. Reg. 3;9104 (July 6, 2005).

2. OnJanuary 15, 2009, EPA published in the Federal Register a rule
finding that 37 states (including Oklahoma), the District of Columbia, and the U.S.
Virgin Islands had failed to submit SIPs for EPA review and approval by the
December 17, 2007 deadline. Finding of Failure To Submit State Implementation
Plans Required by the 1999 Regional Haze Rule, 74 Fed. Reg. 2392 (January 15,
2009). In that published rule, EPA acknowledged that, pursuant to the
requirements of 42 U.S.C, § 7410(c), its finding “starts a ‘clock’ for EPA to
promulgate a [F]IP within two years.” Id. EPA further acknowledged that “[i]f the
state fails to submit the required SIPs [within two years] or if they submit SIPs that

EPA cannot approve, then EPA will be required to develop the plans in lieu of the

states.” Id,
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3. On February 19, 2010, the State of Oklahoma, through the Oklahoma
Department of Environmental Quality (ODEQ), submitted to EPA the Oklahoma
State Implementation Plan (“Oklahoma’s Regional Haze SIP”). As of January 15,
2011, two years after EPA’s two-year “clock” to either approve Oklahoma’s
Regional Haze SIP or promulgate a federal implementation plan (“FIP”) in lieu of

QOklahoma’s Regional Haze SIP began to run, EPA had done neither.

4, Then, on March 22, 2011, more than two years after it acknowledged
its two-year “clock” began to run, and more than a year after Oklahoma submitted
the Oklahoma State Implementation Plan, EPA published a proposed rule in the
Federal Register proposing to approve in part and disapprove in part Oklahoma’s
Regional Haze SIP. Approval and Promulgation of Implementation Plans;
Oklahoma; Regional Haze State Implementation Plan; Federal Implementation
Plan for Interstate Transport of Pollution Affecting Visibility and Best Available
Retrafit Technology Determinations, 76 Fed.‘ Reg. 16168 (March 22, 2011). In the
same notice, EPA proposed a Federal Implementation Plan for Regional Haze
(“Regional Haze FIP”) to substitute for those portions of Oklahoma’s Regional
Haze SIP that EPA proposes to disapprove.

5. Despite the fact that EPA failed to take the action that it
acknowledged it was “required” by law to take by January 15, 2011, EPA has

nonetheless proceeded with the formal comment period and public hearing with
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regard to the above-referenced proposed rule so that it may proceed with issuance
of a final rule simultaneously disapproving in part Oklahoma’s Regional Haze SIP
and approving the Regional Haze FIP.

6. 42U.S.C. § 7410(c)(1)(B), however, mandates that disapproval of all
or part of the proposed Oklahoma Regional Haze SIP is a prerequisite to
promulgation of a Regional Haze FIP. No such triggering event has occurred. In
any event, EPA’s promulgation of the proposed Regional Haze FIP for Oklahoma
comes more than two years after its finding in January 2009 that the deadline for
Oklahoma’s submission of a Regional Haze SIP had passed.

NATURE OF THE ACTION

7.  Pursuant to 42 U.S.C. § 7604(b)(2), Plaintiff commences this civil
action against defendant Lisa P. Jackson in her official capacity as Administrator
of EPA, based on the Administrator’s failure to perform a nondiscretionary duty
pursuant to 42 U.S.C. § 7410(c) of the CAA. Under the Act, the Administrator has
a nondiscretionary duty to take final action on a Regional Haze SIP prior to
promulgating a Regional Haze FIP for Oklahoma.

8.  EPA and the Administrator also violated a nondiscretionary duty
under the Act to honor the time constraints in Section 110(c) of the Act, 42 U.S.C.
§7410(c), which limits the authority of EPA to propose a FIP to a two-year period

after finding that a state misse&l the deadline to submit a SIP. On January 15, 2009,
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EPA made such a finding with respect to Oklahoma’s failure to submit a Regional
Haze SIP. By proposing a Regional Haze FIP for Oklahoma on March 22, 2011,
EPA acted outside the permissible timeframe established by the Act.

9. Oklahoma brings this civil action pursuant to 42 U.S.C. § 7604(b)(2)
to compel the Administrator to perform her nondiscretionary duties. Oklahoma
seeks declaratory and injunctive relief. Oklahoma seeks a declaration that EPA is
in violation of the Act and an order directing EPA, through the Administrator, to
take final action on the Oklahoma Regional Haze SIP or to take the actions
necessary to re-open the two-year statutory window under 42 U.S.C. § 7410(c)
prior to taking any action on a Regional Haze FIP for Oklahoma.

JURISDICTION AND VENUE

10. This is a citizen suit to enforce the Clean Air Act. Thus, this Court
has jurisdiction over the subject matter of this action pursuant 42 U.S.C. §
7604(a)(2). The Clean Air Act is a federal statute, and defendant is an agent of the
government of the United States, Thus, this Court also has subject matter
jurisdiction over the subject matter of this action pursuant to 28 U.S.C. § 1331
(federal question) and § 1346 (United States as a defendant). The Court is
authorized to enter a declaratory judgment pursuant to 28 U.S.C. § 2201 and to

grant injunctive relief pursuant to 28 U.S.C. § 2202.

5.
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11.  Pursuant to 42 U.S.C. § 7604, plaintiff served timely prior notice on
the Administrator of the acts and omissions complained of herein and of the State
of Oklahoma’s intent to bring the present action. Said notice was accomplished by
certified letter addressed to the Administrator dated March 23, 2011, and a

certified return receipt dated March 28, 2011,

12, Venue is proper in this district under 28 U.S.C. § 1391(e)(3) because
no real property is involved in this action to compel the Administrator to perform a
noﬁdiscretionary duty.

PARTIES
13. The State of Oklahoma is a State of the United States of America with

all rights and powers of a State under the United States Constitution.

14. E. Scott Pruitt, in his official capacity as Attorney General, brings this
action on behalf of the State of Oklahoma as the chief law officer for the State of
Oklahoma, In that capacity, he has a statutory duty to prosecute and defend all
actions and proceedings in any federal court in which the State of Oklahoma is
interested as a party. 74 O.S. § 18b(A)(D).

15. Defendant Lisa Jackson, in her official capacity as Administrator of

EPA, is responsible for administering and enforcing the Act.

CLAIMS FOR RELIEF
CLAIM ONE

(Declaratory Judgment and Injunctive Relief)

-6-
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16. Plaintiff re-alleges and incorporates by reference all preceding
paragraphs.
17. Pursuant to 42 U.S.C. 7604(a)(2), any person may bring suit in federal

district court against the Administrator of EPA “where there is alleged a failure of

the Administrator to perform any act or duty which is not discretionary.” 42

U.S.C. § 7602(e) defines *“person” to include, inter alia, a State or political

- subdivision of a State.”

18. An actual and justiciable controversy exists between the parties in this
case. A declaratory judgment would serve a useful purpose in determining the
parties’ rights under the Act, while an injunction enforcing that declaratory relief
would prevent the ongoing harm suffered by the State of Oklahoma as a result of
EPA’s failure to take final action on Oklahoma’s Regional Haze SIP prior to
promulgating a proposed Regional Haze FIP, which final action provides an
important procedural safeguard to the State of Oklahoma by allowing for a
comment period and public hearing on the disapproval of Oklahoma’s Regional
Haze SIP prior to the similar process which must be undertaken with regard to
adoption of the Regional Haze FIP. EPA’s deprivation of that procedural safeguard
has injured the State of Oklahoma, and continues to injure the State of Oklahoma.

19. EPA has violated, and remains in violation of the Act, because it has

promulgated a proposed Regional Haze FIP for Oklahoma prior to a final

-7-
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determination disapproving all or a portion of the Oklahoma Regional Haze SIP.
Such action by EPA is particularly improper here where EPA’s proposed
disapproval rests on EPA’s attempt to usurp the authority granted to States by the
CAA to make BART determinations. EPA should be enjoined from taking any
further action with respect to the proposed Regional Haze FIP unless and until its
proposed disapproval of portions of the Oklahoma Regional Haze SIP becomes
final.

CLAIM TWO

(Declaratory Judgment and Injunctive Relief)
20. Plaintiff re-alleges and incorporates by reference all preceding
paragraphs.

-21.  Pursuant to 42 U.S.C. 7604(2)(2), any person may bring suit in federal
district court against the Administrator of EPA “where there is alleged a failure of
the Administrator to perform any act or duty which is not discretionary.” 42
U.S.C. § 7602(e) defines “person” to include, inter alia, a State or political
subdivision of a State.”

22. An actual and justiciable controversy exists between the parties in this
case. A declaratory judgment would serve a useful purpose in determining the
parties’ rights under the Act, while an injunction enforcing that declaratory relief

would prevent the ongoing harm suffered by the State of Oklahoma as a result of
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EPA’s promulgation of a Regional Haze FIP after the date on which it was
required by law to do so. The State of Oklahoma has been injured, and continues to
be injured by EPA’s unlawful action, in that the EPA purports to displace
Oklahoma’s Regional Haze SIP with the untimely Regional Haze FIP.

23. EPA has violated, and remains in violations of, the Act because it has
promulgated the proposed Regional Haze FIP for Oklahoma after the two-year
deadline for it to do so under the CAA. As aresult, EPA’s proposed Regional
Haze FIP for Oklahoma should be declared void, and EPA should be enjoined
from taking any further action with respect to the proposed Regional Haze FIP for
Oklahoma until it takes whatever actions are necessary to re-open the two-year

statutory window for it to promulgate such a FIP.

PRAYER FOR RELIEF
Wherefore, Plaintiff respectfully requests that the Court:
(a) Declare that EPA and the Administrator have failed to perform

a nondiscretionary duty pursuant to 42 U.S.C. § 7410(c)(1)(A) and 42 U.S.C. §

7410(c)(1)(B);
(b) Enjoin EPA and the Administrator from taking any further

action on the Regional Haze’s FIP prior to taking final action with respect to

Oklahoma’s SIP;
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(c) Enjoin EPA and the Administrator from taking any further
action on the Regional Haze FIP prior to taking such action as necessary to re-open
the two-year statutory window for EPA to promulgate such a FIP;

(d) Award Plaintiff its costs and reasonable attorneys’ fees; and

(e)  Grant all other appropriate relief.

-10-
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Date: May 31, 2011

Respectfully submitted,
s/ E. Scott Pruitt

E. Scott Pruitt, OBA #15828
Attorney General

313 NE 21st Street
Oklahoma City, OK 73105
(405) 521-3921

(405) 522-0669 (facsimile)
Service email:
fe.docket@oag.ok.gov
scott.pruitt@oag.ok.gov

s/ Patrick R. Wyrick

Patrick R. Wyrick, OBA #21874
Solicitor General

313 NE 21st Street

Oklahoma City, OK 73105
(405) 521-3921

(405) 522-0669 (facsimile)
Service email:
fc.docket@oag.ok.gov
patrick.wyrick@oag.ok.gov

Attorneys for Plaintiff
State of Oklahoma, ex rel.,
E. Scott Pruitt

-11-
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STATE OF OKLAHOMA EX REL.
SCOTT PRUITT, in his official capacity as
Attorney General of Oklahoma,
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OKLAHOMA GAS AND ELECTRIC
COMPANY

Petitioners

EPA Docket #:

EPA-R06-OAR-2010-0190
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E. Scott Pruitt

Oklahoma Attorney General
313 NE 21* Street
Oklahoma City, OK 73105
Telephone: (405) 521-3921
Facsimile: (405) 522-0669
Service Email:
fc.docket@oag.ok.gov
scott.pruitt@oag.ok.gov

P. Clayton Eubanks

Assistant Attorney General
Public Protection Unit/Environment
Office of the Attorney General of
Oklahoma

313 N.E. 21st Street

Oklahoma City, OK 73105
Telephone: (405) 522-8992
Facsimile: (405) 522-0085
Service Email: .
clayton.eubanks@oag.ok.gov

ATTORNEYS FOR PETITIONER
STATE OF OKLAHOMA, "V REL.,
E.SCOTT PRUITT

Thomas E. Fennell

JONES DAY

2727 North Harwood Street

Dallas, TX 75201

Telephone: (214) 969-5130

Facsimile: (214) 969-5100

Email Address: tefennell@jonesday.com

Michael L. Rice

JONES DAY

717 Texas, Suite 3300

Houston, TX 77002

Telephone: (832) 239-3640
Facsimile: (832) 239-3600

Email Address: mlrice@jonesday.com

Charles T. Wehland ‘

JONES DAY R )

77 West Wacker Drive :

Chicago, [L 60601 -

Telephone: (312) 782-3939

Facsimile: (312) 782-8585

Email Address: ctwehland@jonesday.com
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PETITION FOR RECONSIDERATION
AND REQUEST FOR ADMINISTRATIVE STAY

Pursuant to Clean Air Act Section 307(d)(7)(B); 42 U.S.C. § 7607(d)(7)(B); S U.S.C.

§ 553(e); 5 U.S.C. § 705; and Fed. R. App. P. 18(a)(1), the State of Oklahoma, through the
Attorney General acting on behalf of Gary Sherrer, Secretary of Environment, who is the duly
appointed designee of Governor Mary Fallin (“Oklahoma” or the *“State’’) and Oklahoma Gas &
Electric Company (“OG&E”) (together, Oklahoma and OG&E are referred to herein as

f
“Petitioners”) respecffully petition the U.S. Environmental Protection Agency (“EPA” or
“Agency”) for reconsideration and to grant an immediate administrative stay of the Federal
Implementation Plan portion (“Oklahoma FIP” or “FIP”) of the Agency’s final rule published on
December 28, 2011, titled “Approval and Promulgation of Implementation Plans; Oklahoma;
Federal Implementation Plan for Interstate Transport of Pollution Affecting Visibility and Best
Available Retrofit Technology Determinations.” 76 Fed. Reg. 81,728 (Dec. 28, 2011) (“Final
Rule™).'

Reconsideration is warranted because in adopting the Final Rule, EPA raised and relied
on for the first time (i) an “overnight cost” approach to the cost effectiveness analysis under
EPA’s Office of Air Quality Planning and Standards Control Cost Manual (“CCM™) (Doc. ID
No. EPA-R06-OAR-2010-0190-0060, dated January 2002), and (ii) a “number of days”
approach to visibility improvement. Because these concepts were not raised in the proposed
rule, Petitioners were deprived of an opportunity to address them during the comment period.

A stay of the Oklahoma FIP pending judicial review is warranted because the FIP

establishes federaliy enforceable emission limits for the control of sulfur dioxide (*SO;”) for,

! Petitioners do not request a stay of the portion of the Final Rule that approved Oklahoma's BART
determinations for particulate matter and nitrogen oxides at OG&E’s Muskogee, Sooner and Seminole Generating
Stations and for SO, at the Seminole Generating Station (Units 1, 2 and 3).

1



among others, four coal-fired electrical generating units (“EGUs”) in Oklahoma that are operated
by OG&E: Units 4 and 5 at the Muskogee Generating Station (“Muskogee Units™) and Units 1
and 2 at the Sooner Generating Station (“Sooner Units”) (collectively, the “OG&E Units™). The
FIP is contrary to appiicable law and its implementation at this time will cause irreparable harm
to both the State of Oklahoma and OG&E. Not only does the FIP flout the Congressional
mandate that States have the primary role in designing regional haze programs, it also
undermines the State’s goal of continuing the use of more environmentally friendly low sulfur
coal, and will almost certainly lead to economic distress from higher electricity rates for all
Oklahoma consumers, including the State and iis agencies. Further, as the owner and operator of
the OG&E Units, OG&E will be forced to immediately begin spending millions of dollars in
order to meet the FIP’s five-year compliance deadline, expenditures that may be wholly
unnecessary depending on the outcome of Petitioners’ legal challenges to the FIP.2 Since these
legal challenges are likely to succeed on the merits, and because a stay is in the public interest
and necessary to prevent irreparable harm to Oklahoma, OG&E and OG&E’s customers, EPA
should grant Petitioners’ request.

INTRODUCTION AND BACKGROUND

I. The OG&E Units

OG&E’s affected Muskogee Units, located near Muskogee, Oklahoma, are two
approximately S00 MW coal-fired generating units, and the Sooner Units, located near Red
Rock, Oklahoma, are two approximately 500 MW coal-fired generating units. Affidavit of Ken
Johnson (“Johnson Aff™) § 2, attached hereto as Ex. A. For more than a decade, OG&E has

voluntarily burned very low sulfur coal at the OG&E Units in order to limit SO; emissions. (/d.

15)

? In addition to filing this Petition with EPA, Petitioners are also filing petitions for review in the United
States Court of Appeals for the Tenth Circuit, seeking review of those portions of the Final Rule that disapproved in
part the Oklahoma SIP and that promulgated the FIP.



OG&E is Oklahoma’s largest electricity provider and serves approximately 789,000
customers in 268 communities in Oklahoma and western Arkansas. OG&E’s service area covers
30,000 square miles in Oklahoma and western Arkansas, including Oklahoma City, the largest
city in Oklehema, and Fort Smith, Arkansas, the second largest city in that state. (Id. J4.)

OG&E’s load responsibility peak demand was over 6,500 MWs on August 3, 2011.
OG&E’s current generation portfolio has a combined capability of 6,753 MW, which includes
intermittent wind generation capability of 449 MW. In 2011, coal-fired generation represented
approximately 38 percent of OG&E’s total generation capability, but produced almost 60
percent of the OG&E-generated energy. OG&E’s 2,500 MW of coal-fired generation is operated
as the primary baseload generation in its generation portfolio. (Id. 5.)

OG&E is a member of the Southwest Power Pool, Inc. (“SPP”") Regional Transmission
Organization (“RTO™). The OG&E Units serve as integral and essential generation resources
within the SPP, and OG&E cannot meet its load responsibilities without those units. The North
American Electric Reliability Corporation (“NERC™), certified by the Federal Energy Regulatory
Commission (“FERC”), establishes and enforces reliability standards for the North American
bulk electric system. SPP is the Regional Entity responsible for coordinating and promoting
bulk electric system reliability in the region that includes Oklahoma, Arkansas, Kansas,
Missouri, Nebraska, Texas, Louisiana, and New Mexico. NERC, FERC and the SPP continually
monitor whether OG&E is complying with reliability standards, including maintaining
generation to meet load plus reserves. (Id. 97.)

II. The EPA Rulemaking at Issue

In Section 169A of the 1977 Amendments to the Clean Air Act (“CAA” or “Act”),
Congress created a program for protecting visibility in the nation’s national parks and wilderness

areas. This section establishes as a national goal the “prevention of any future, and the
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remedying of any existing, impairment of visibility in mandatory Class I federal areas which
impairment results from manmade air pollution.” 42 U.S.C. § 7491(a)(1). However, Congress
recognized that this program requires a delicate balance that considers the timing, cost and
economic impact of alternative methods to achieve such goals. 42 U.S.C. § 7491(g)(1) (“In
determining reasoriable progress there shall be taken into consideration the costs of compliance,
the time necessary for compliance, and the energy and nonair quality environmental impacts of
compliance . ...”).

Congress added Section 169B to the Act in 1990 to address regional haze issues, and in
1999, EPA promulgated regulations addressing regional haze, 70 Fed. Reg. 39,104 (July 6,
2005), which are codified at 40 C.F.R. part 51, subpart P (“Regional Haze Regulations” or
“RHR™). In passing the regional haze statutory provisions, Congress made clear its intent to
delegate significant power to States to develop, review, approve, and implement site-specific
implementation plans designed to make reasonable progress in achieving regional haze goals
while balancing each State’s unique economic and power needs. See, e.g., 123 Cong. Rec.
13,696, 13,709 (1977). EPA has recognized that, because the issues to be balanced are uniquely
State and source specific, “the State must determine the appropriate level of BART control for
each source subject to BART.” 70 Fed. Reg. at 39,107.

The CAA and RHR set forth the process that must be followed in determining BART, but
neither requires any specific outcorne. Thus, the CAA and RHR require, in part, that a State
balance five factors in making a BART determination for each qualifying facility: (i) the costs of
compliance; (ii) the energy and non-air quality environmental impacts of compliance; (iii) any
existing pollution control technology in use at the source; (iv) the remaining useful life of the
source; and (v) the degree of improvement in visibility that may be expected as a result of such
technology. 42 U.S.C. § 7491(g)(2); 40 C.F.R. § 51.308(e)(1)(ii). EPA recognizes that “*States
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are free to determine the weight and significance to be assigned each factor.” Proposed
Oklahoma BART Rule, 76 Fed. Reg. 16,168, 16,174 (Mar. 22, 2011) (“Proposed Rule™). EPA
further acknowledges that “[i]n some cases, the State may determine that a source has already
installed sufficiently stringent emission controls for compliance with other programs . . . such
that no additional controls would be needed for compliance with the BART requirement.”
Original Regional Haze Regulations, 64 Fed. Reg. 35,714, 35,740 (July 1, 1999).

The RHR require States to submit their BART determinations, along with other required
elements, as state implementation plan revisions to EPA for approval (“Regional Haze SIPs™).
Regional Haze SIPs are approved where they meet all of the applicable requirements of the Act.
42 U.S.C. § 7410(k)(3). In this instance, that means that the emission limitations developed to
address regional haze had to be developed pursuant to the evaluation process and balancing of
factors set out in the CAA and RHR. 42 U.S.C. § 7491(b).

In 2005, EPA revised the RHR to comply with American Corn Growers Ass'nv. EPA,
291 F.3d 1 (D.C. Cir. 2002), and extended the deadline for States to submit their Regional Haze
SIPs to EPA to December 17, 2007. 70 Fed. Reg. 39,104. On January 15, 2009, EPA published
in the Federal Register a finding that 37 states (including Oklahoma) had failed to submit SIPs to
EPA by the December 17, 2007 deadline. Finding of Failure to Submit SIPs for Regional Haze,
74 Fed. Reg. 2,392 (Jan. 15, 2009). EPA acknowledged in this final rule that its finding “starts a
‘clock’ for EPA to promulgate a [F]IP within two years.” Id. EPA further acknowledged that
“[i]f the state fails to submit the required SIPs [within two years] or if they submit SIPs that EPA
cannot approve, then EPA will be required to develop the plans in lieu of the states.” Id.

Oklahoma, on February 17, 2010, through the then Oklahoma Secretary of the
Environment, submitted to EPA its regional haze revisions to the Oklahoma State
Implementation Plan (*Oklahoma SIP”"). See Oklahoma SIP, Doc. ID No. EPA-R06-OAR-2010-
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0190-0002. After properly balancing the statutory factors, Oklahoma determined that low sulfur
coal constituted BART for the OG&E Units and proposed a SIP that would have made OG&E’s
continued use of that low sulfur coal a mandatory condition of operation. In balancing the
BART factors, Oklahoma had before it both a 2008 cost analysis for the OG&E Units—one that
both EPA and the Oklahoma Department of Environmental Quality (“ODEQ”) had stated was
prepared in conformity with the CCM>—and a 2009 cost analysis prepared at ODEQ’s and
EPA’s request that was more robust and site-specific than the 2008 cost estimate prepared
pursuant to the CCM. See id. Oklahoma concluded, based on this and other information, that
scrubbers are not cost effective for the OG&E Units.

Nonetheless, on January 15, 2011, almost one year after Oklahoma submitted its SIP,
EPA had neither approved it nor promulgated a FIP. Thus, EPA failed to meet its statutory
deadline to reject the Oklahoma SIP or promulgate a FIP. It was not until March 22, 2011, more
than two years after it acknowledged its two-year “clock™ had begun to run, and more than one
year after Oklahoma submitted to EPA its Regional Haze SIP, that EPA published a proposed
rule in the Federal Register proposing to approve in part and disapprove in part the Oklahoma
SIP. See Proposed Rule, 76 Fed. Reg. 16,168. In the same notice and without waiting for its
proposed disapproval of parts of the Oklahoma SIP to become final—i.e., without waiting for
and considering public comments on its proposed disapproval of portions of the Oklahoma
SIP—EPA proposed a FIP to substitute its judgment for the judgment of Oklahoma on certain
key issues statutorily delegated to Oklahoma. including the BART determinations for the OG&E
Units.

On May 23, 2011, both the State of Oklahoma and OG&E (among others) separately

submitted extensive legal, policy. and technical comments to EPA opposing its proposed action

3 See Final Rule, 76 Fed. Reg. at 81,744 (“The Control Cost Manual must be followed to the extent
possible when calculating the cost o~ ART controls.”).
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likelihood of success. See Davis v. Mineta, 302 F.3d 1104, 1111 (10th Cir. 2002) (*“If the
plaintiff can establish that the latter three requirements tip strongly in his favor, the test is
modified, and the plaintiff may meet the requirement for showing success on the merits by
showing that questions going to the merits are so serious, substantial, difficult, and doubtful as to
make the issue ripe for litigation and deserving of more deliberate investigation.”) (internal
citations and quotations omitted).

For the reasons described below, Petitioners satisfy the requirements for reconsideration
and satisfy each of the stay factors. EPA should, therefore, open a reconsideration proceeding
and grant a stay of the requirements of the Oklahoma FIP in the interest of justice pending
completion of the reconsideration proceeding and/or judicial review of the FIP in the Tenth
Circuit.

L Petitioners Are Likely To Succeed on the Merits and Are Entitled to
Reconsideration.

Because EPA relies on new concepts at the center of its arguments in support of the
partial disapproval of the Oklahoma SIP and the promulgation of the FIP, Petitioners are entitled
to reconsideration. In addition, because the Final Rule is flawed in several critical respects, as
shown below, Petitioners’ challenges to the Final Rule in the U.S. Court of Appeals for the Tenth
Circuit are likely to succeed on the merits. EPA’s errors range from fundamental legal
misinterpretations and improper applications of its own rules governing BART determinations to
flawed technical determinations underlying its SIP rejection and FIP promulgation. EPA should
consider the number and severity of flaws Petitioners have identified in evaluating their
likelihood of success on the merits. Even if EPA believes that it may ultimately be able to
sustain its actions upon judicial review, the fundamental nature and extent of Petitioners’

arguments themselves provide a compelling basis for a stay pending that judicial review.



A. The EPA illegallv usurped authority Congress delegated to Oklahoma.

The CAA and RHR require that States, not EPA, have the primary role in implementing
the regional haze program, including making BART determinations. See, e.g., CAA
§ 169A(b)(2)(A), (g)(2), 42 U.S.C. § 7491(b)(2)(A). (g)(2) (*‘in determining [BART] the state
(or the Administrator in determining emission limitations which reflect such technology) shall
take into consideration [the BART factors]”) (emphasis added). EPA may disapprove a SIP and
promulgate a FIP only where a State’s SIP fails to meet minimum CAA requirements. 42 U.S.C.
§ 7410(k)(3); see also Train v. Natural Res. Def. Council, 421 U.S. 60, 79 (1975). he RHR and
BART guidelines issued by EPA, 70 Fed. Reg. 39,104 (July 6, 2005), require only that States
engage in the process of weighing the five statutory factors in determining BART for eligible
sources in a manner consistent with the RHR. As the Oklahoma SIP clearly shows, Oklahoma
did engage in that process in making its BART determinations for the OG&E Units.

Since ODEQ applied the statutory factors in promulgating the Oklahom: IP, EPA
cannot reject Oklahoma’s BART determinations with respect to SO, emissions at the OG&E
Units and promulgate a FIP substituting its judgment for that of the State. The U.S. Court of
Appeals for the D.C. Circuit has affirmed that EPA’s role in determining regional haze plans is
limited, stating that the CAA “calls for states to play the lead role in designing and implementing
regional haze programs.” Am. Corn Growers Ass’nv. EPA, 291 F.3d 1,2 (D.C. Cir. 2002). The
Court reversed a portion of EPA s original RHR because it found that EPA’s method of
analyzing visibility improvements distorted the statutory factors and was “inconsistent with the
Act’s provisions giving the states broad authority over BART determinations.” Id. at 8
(emphasis added); see also Utility Air Group v. EPA, 471 F.3d 1333, 1336 (D.C. Cir. 2006) (The
second step in a BART determination “requires states to determine the particular technology that
an individual source ‘subject to BART" must install™).
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EPA’s actions here ignore the plain language of the CAA and the courts’ recognition of
the States’ dominant role in determining BART. EPA simply does not have the authority to
disapprove the Oklahoma SIP merely because it disagrees with Oklahoma’s choice in emission
controls for specific sources. See Train, 421 U.S. at 79 (EPA has “no authority to question the
wisdom of a State’s choice of emission limitations if they are part of a plan which satisfies the
standards of [the Act] . .. the Agency may devise and promulgate a specific plan of its own only
if a [s]tate fails to submit an implementation plan which satisfies those standards.™).

EPA’s only basis for suggesting that Oklahoma deviated from its guidelines is the
assertion that the 2009 site-specific cost estimates did not comply with the CCM. This
foundation is fundamentally flawed in at least two respects. First, EPA ignores OG&E’s 2008
cost estimates, which EPA and ODEQ both acknowledged were calculated in accordance with
the CCM. Instead, EPA focuses solely on and criticizes the 2009 site-specific cost estimates for
not complying with the CCM. In fact, however, the 2009 cost estimates did use the categories of
costs identified in the CCM, but at EPA’s and ODEQ’s request, went beyond the assumed CCM
values to provide site specific, vendor-supported cost estimates for the BART analysis. EPA
rejected significant portions of the 2009 site-specific costs estimates primarily because it found
that deviations from the CCM were not adequately documented or supported, and in many
instances it assumed this resulted in substantial double counting of expenses. While OG&E
disputes EPA’s conclusion regarding the 2009 cost estimates, the proper response by EPA once
it reached that conclusion should have been to return to the 2008 cost estimates, which both EPA
and ODEQ had stated complied with the CCM. EPA’s attempt to create a hybrid cost estimate
by selectively modifying the 2009 estimate resulted in cost estimates that were neither site-

specific and real (like OG&E’s 2009 cost estimates) nor pursuant to the CCM (like OG&E’s



2008 cost estimates). EPA’s approach to the cost estimates for the OG&E Units was, therefore,
arbitrary and capricious.

Second, even if only the 2009 cost estimates were used to evaluate the cost effectiveness
of scrubbers, Oklahoma’s reliance on those site-specific estimates was proper. EPA’s contrary
conclusion is flatly inconsistent with its own recognition that “States have flexibility in how they
calculate costs.”™ 70 Fed. Reg. at 39,127. Where the RHR give States flexibility and Congress
has designated those States to take the dominant role in determining BART, EPA is not free to
undercut the State’s reasonable exercise of that flexibility.

EPA illegally usurped State authority in violation of the plain language of the Act when it
rejected Oklahoma’s BART determination for the OG&E Units and, thus, the FIP is unlawful.

B. EPA improperly proposed a FIP prior to taking final action on the Oklahoma SIP
and after the two-vear window for promulgating a FIP under the CAA.

EPA’s issuance of the Oklahoma FIP was also procedurally defective. First, the CAA
does not give EPA authority to propose a FIP prior to final disapproval of the Oklahoma SIP.
The Act, moreover, requires that EPA give Oklahoma a reasonable opportunity to cure any
alleged defects in a disapproved SIP. CAA Section 110(c)(1)(A) allows promulgation of a FIP
after EPA *finds that the plan or plan revision submitted by tHe State does not satisfy the
minimum criteria established under section (k)(1)(A) of this subsection or . . . disapproves a
State implementation plan submission in whole or in part.” 42 U.S.C. § 7410(c). Section 110(c)
also states that EPA shall propose a FIP “unless the state corrects the deficiency,” thereby
reflecting Congress’s intention for States to have the power to design their own SIP and have an
opportunity to correct a SIP before a FIP is issued. /d. Simultaneous promulgation of the FIP is
also inconsistent with the Act’s definition of a FIP. A FIP is defined as a plan “'to fill all or a

portion of a gap or otherwise correct all or a portion of an inadequacy in a State implementation
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plan.” 42 U.S.C. § 7602(y). Thus, a FIP cannot properly exist until after final action has been
taken on a State’s SIP.

CAA § 307(d)(3) also requires that “[t]he statement of basis and purpose” that must
accompany each proposed FIP include a summary of “the factual data on which the proposed
rule is based” and “the major legal interpretations and policy considerations underlying the
proposed rule.” 42 U.S.C. § 7607(d)(3)(A), (C). EPA cannot credibly claim to be able to
present the relevant factual, legal, and policy information and rationale to justify a proposed FIP
before it has: (1) determined whether and to what extent the Oklahoma SIP may be deficient and
unapprovable; (2) provided the public with an adequate explanation of any such determination in
a proposed EPA rule on SIP approval or disapproval that is published for public review and
comment; (3) received, considered, and responded to public comments on the proposed action;
and (4) made a final determination and taken final action to disapprove the SIP in whole or in
part.

By intermingling its justification for rejecting Oklahoma’s SIP with its stated grounds for
promulgating a FIP, EPA attempts to side-step its burden of proof to justify a rejection of
Oklahoma’s BART determinations. For example, in making its BART determinations, ODEQ
concluded that the site-specific cost information submitted by OG&E in 2009 was “credible,
detailed, and specific for the individual facilities,” going “well beyond the default methodology
recommended by EPA guidance.” Oklahoma SIP at § VI(C). EPA, however, rejected a number
of site-specific costs that Oklahoma agreed with, such as labor productivity, overtime
inefficiencies, and owner’s costs, concluding that they were “likely” included in other areas. See
Response to Technical Comments for Sections E through H, EPA ID No. EPA-R06-OAR-2010-
0190-0057 (dated Dec. 13,2011) (“Response to Comments™). EPA’s speculations, however, do
not satisfy its burden to demonstrate that Oklahoma failed to engage in the process specified by
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the CAA and RHR.* It also does not mean that Oklahoma, as the primary decision-maker for
BART, acted unreasonably in the way it included these costs in its analysis. EPA’s speculative
approach is irrelevant to the issue of whether Oklahoma considered and balanced the required
BART factors. By combining the review of the Oklahoma SIP and the promulgat _ of the
Oklahoma FIP, EPA blurs the important distinction in the scope of its authority with respect to
the cost analysis, contrary to the regime established by the CAA.

To the extent the simultaneous promulgation of the Oklahoma FIP was driven by the
perceived consent decree deadline in WildEarth Guardians v. Jackson, No. 4-09-CV-02453-CW
(N.D. Cal. 2009), that only serves to buttress the procedural errors committed by EPA. It
demonstrates that EPA rushed a FIP for reasons unrelated to the CAA or RHR without giving the
Oklahoma SIP and the comments on its Proposed Rule fair and due consideration.

Second. because EPA published a notice that States, including Oklahoma, had failed to
meet the statutory deadline for submitting regional haze SIPs, it is undisputed that the CAA
unequivocally imposes a two-year requirement for EPA to take such action. See 42 U.S.C.

§ 7410(c); General Motors v. United States, 496 U.S. 530, 537 (1990) (citing CAA § 110(c) as
example of “‘explicit deadlines™ established by the CAA). It is also undisputed that EPA failed to
promulgate a FIP within that two-year window. Thus, EPA’s attempt to promulgate the
Oklahoma FIP outside that two-year window, without first providing a new notice to re-open the

two-year window for doing so, was contrary to the Act.

4 As another example, EPA “assumes” a 5% “multiple unit discount,” without any showing that such a
discount was not already reflected in the vendor quotes in the 2009 cost estimates or, more importantly, that such a
discount would likely be achievable. Again, while EPA may be able to include such a discount for purposes of its
own cost analysis in proposing a FIP, EPA has no basis to reject the Oklahoma SIP based on such speculation or
Oklahoma’s reasonable conclusion that OG&E’s cost estimates were sufficiently detailed and credible for purposes
of the Oklahoma SIP.
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C. EPA’s rejection of the 2008 and 2009 cost estimates is arbitrary and capricious.

As previously noted, Oklahoma has the primary authority to determine BART and,
pursuant to EPA’s own guidelines, this primacy extends to the cost analysis, where the State is
given “flexibility in how [it] determines costs.” 70 Fed. Reg. at 39,127. Oklahoma’s cost
analysis, set forth in the Oklahoma SIP, clearly meets statutory requirements. Even if EPA was
authorized to second guess Oklahoma’s judgment, EPA has not articulated any sound or
reasonable basis for rejecting Oklahoma’s considered judgment regarding the appropriate costs
to consider. Indeed, EPA’s own cost analysis is internally inconsistent, arbitrary, speculative and
unsound.

1. EPA’s failure to accept the 2008 cost estimate is unjustified.

In May 2008, OG&E submitted BART evaluations, including cost estimates for installing
and operating scrubbers at the OG&E Units, which were prepared according to the CCM. In
November 2008, EPA sent a letter to ODEQ in which EPA acknowledged that “OG&E did
utilize the ‘EPA Air Pollution Control Cost Manual’ when constructing its [May 2008] cost
estimates.” See OG&E Comment, Ex. A; see also Oklahoma SIP, App. 6-4. The 2008 cost
estimates showed that the costs of scrubbers per ton of SO; removed for the OG&E Units would
be more than ten times the average costs per ton expected by EPA for this technology and nearly
five times as much as the upper limit of EPA’s expected cost range. See 70 Fed. Reg. at 39,132
(estimating an average cost of $919 per ton and a cost range of $400 to $2,000 per ton of SO
removed).

After the 2008 estimates were finalized and updated in September 2009,” EPA and
ODEQ asked for vendor quotations and other site-specific information to supplement and

address questions regarding the outcome of the prior CCM analysis. OG&E complied with the

> The 2008 cost estimates were updated in September 2009 to reflect the use of annual actual baseline
emissions for the 2004-2006 periods, as required by EPA, but this did not alter the total annual costs of contro!
contained in the original May 2008 estimates.
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request for information and detail beyond that required by the CCM and submitted site-specific
cost estimates in December 2009. Although OG&E used the cost categories prescribed by the
CCM to develop the 2009 cost estimates, their site-specific nature meant that they could not
achieve the CCM’s primary objective of national comparability for costs of control equipment at
one facility to costs of similar equipment at another facility, a fact which OG&E pointed out in
its comments to the proposed Oklahoma SIP. See OG&E Comment at 25.

Under these circumstances, it is clear that EPA’s rejection of the 2009 estimates for
allegedly failing to follow the CCM is arbitrary and designed to achieve its predetermined
Jjudgment that scrubbers should be specified as BART for the OG&E Units. Not only does
EPA’s decision rest on a faulty analysis of the 2009 cost estimates, as discussed below, but EPA
completely and improperly ignorea the 2008 cost estimates that, in full accordance with the
CCM (as even EPA admitted), independently dernonstrated that scrubbers are not cost effective.
EPA’s inconsistent positions regarding the nature of the cost estimates necessary for the BART
analysis for the OG&E Units illustrates the arbitrariness of the Final Rule.

2. EPA’s Option | disregarded the BART guidelines by failing to use
baseline actual emissions to determine cost effectiveness.

Pursuant to EPA’s own guidance, which Oklahoma was required to follow, the amount of
a pollutant that a device will control on an annual basis must be determined using past actual
emissions from the source and projections of future emissions following installation of a
particular control technology. The purpose of using past actual emissions as the baseline is to
provide a realistic depiction of the amount of a pollutant that a device will actually control. 70
Fed. Reg. 39,167. EPA has, in fact, revised cost effectiveness calculations in other BART
determinations to ensure that emission reductions are calculated this way. See, e.g., 74 Fed. Reg.
44,313, 44,321 (Aug. 28, 2009). Use of this consistent calculation methodology helps to achieve

the national uniformity that EPA seeks in the regional haze context.
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EPA argues in the Final Rule that the “RHR states that when differences from past
practice’ have ‘a deciding effect in the BART determination, you must make these parameters or
assumptions into enforceable limitations,” and the OG&E analysis does not propose making the
basis of their reductions enforceable.” Response to Comments at 6. EPA’s argument misses the
mark in two significant ways. First, EPA is simply wrong that the emissions reductions used as
the basis for OG&E's calculations are not made enforceable. To the contrary, the Oklahoma SIP
finds that low sulfur coal is BART and specifically requires OG&E to continue burning that fuel
in the future. Accordingly, OG&E’s analysis (unlike EPA’s) represents the real actual emission
reductions that could be expected with the controls installed. EPA’s contrary argument is
circular and nonsensical.

Second, EPA’s argument reflects the flawed assumption at the heart of EPA’s Option 1,
i.e., that one must combine the OG&E-sized unit with higher sulfur coal or there is a mismatch.
It is that fundamental engineering error that leads EPA — not OG&E or Oklahoma — to depart
from past practices and assume that OG&E burns a much higher sulfur coal than it actually does
(thereby removing more SO, and lowering the $/ton of pollutant removed). Moreover, even if
OG&E did switch to a higher sulfur coal following scrubber installation, that would be irrelevant
to a proper cost analysis. Cost effectiveness is based on the amount of SO, reduction when
comparing emissions pre- and post-control. For example, if an emitter emits 10,000 tons per
year (“tpy”) of SO, pre-control and 2,000 tpy of SOz post control, the amount of SO, controlled is
8,000 tpy because that is the reduction in pre-control emissions. The reduction in pre-control
emissions remains the same even if a scrubber actually captures 18,000 tpy of SO, because the
emitter burns a higher sulfur coal following control installation. The sulfur content of a

particular coal is simply irrelevant to a proper cost analysis.



3. EPA’s Option 2 demonstrates a profound lack of engineering judgment
and skill.

EPA disregarded sound engineering principles by reducing the scrubber size in Option 2.
This fundamental error reflects EPA’s lack of understanding of the engineering a.... operational
processes at issue. Scrubber size is dependent upon gas flow, not the sulfur content of a
particular coal. A scrubber must be sized to reflect the maximum potential heat innut from the
facility, and that number is essentially the same whether a facility burns high or low sulfur coal.
The reduced scrubber size reflected in EPA’s Option 2 is not technically feasible and, if used,
would effectively de-rate the OG&E facilities by significantly diminishing their electrical
generating capacity, thereby impeding their ability to meet the supply requirements for OG&E’s
customers and for the SPP. Option 2, therefore, is not a valid analysis because EPA guidance
requires the elimination of technically infeasible options. See 40 C.F.R. Pt. 51, App. Y(ID(A);
Proposed Regional Haze Regulations, 69 Fed. Reg. 25,184, 25,186 (May 5, 2004).

4, EPA’s paid consultant is not qualified to opine on the cost effectiveness of
scrubbers at the OG&E facilities.

EPA’s reliance on Dr. Phyllis Fox for its cost analysis is due no deference here because
she, unlike Sargent & Lundy (“S&L") who worked with OG&E in the preparation of its cost
estimates,” is not qualified and lacked foundation to analyze the engineering requirements of a
retrofit scrubber system at the OG&E Units. Dr. Fox’s conclusions are unreliable because she
lacks the knowledge, skill, experience, training, and education to proffer opinions on the
projected costs and visibility impact of installing and operating scrubbers at the OG&E Units.

She has never designed, installed, or operated a scrubber and has never visited the OG&E Units.

6 S&L, unlike Dr. Fox, is well qualified to perform the cost analysis for the Muskogee and Sooner Units.
S&L has decades of experience providing comprehensive consulting, engineering, design, and analysis for electric
power generation, specifically in the area of retrofit and environmental compliance projects. To develop both the
2008 and 2009 cost estimates, S&L reviewed OG&E data and information in detail to gain an understanding of the
facilities. As part of this effort, S&I ~agineers visited the Muskogee and Sooner Generating Stations numerous
times so as to understand the specifi  =sign and engineering aspects of the affected units and the overall facilities.
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While Dr. Fox’s curriculum vitae reflects her experience as a consultant and witness on various
environmental litigation topics, including permitting and condemnation cases, her vitae
establishes her lack of experience evaluating the costs of installing and operating pollution
control equipment, let alone as retrofit technology at EGUs. Dr. Fox is not qualified, and
certainly not more qualified than OG&E or Oklahoma, to properly evaluate the cost effectiveness
of scrubbers at the OG&E Units.

Dr. Fox’s analysis, adopted and endorsed by EPA in the Final Rule, also lacks adequate
foundation. Dr. Fox concedes throughout her report that she lacked information relied on by
ODEQ to reach its conclusions, but nonetheless she offered opinions contrary to those
conclusions. For example, she acknowledged that because she did not see the parties’
spreadsheets disclosing cost calculations, she was unable to perform a complete analysis. See
Response to Comments at 13. Dr. Fox also appeared to lack relevant knowledge about the
OGA&E Units and the facilities at which these units are located. Dr. Fox did not attempt to meet,
or even communicate, with OG&E or S&L about the particular design parameters, engineering
specifications, or other intricacies associated with the OG&E Units. Indeed, Dr. Fox did not visit
either the Muskogee or Sooner Generating Stations. Because Dr. Fox was admittedly missing
information that is vital to a complete and accurate analysis, her analysis is without sufficient
foundation and unreliable, and EPA’s reliance on that analysis was arbitrary and capricious.

5. EPA has failed to show that Oklahoma did not follow CCM guidelines in

evaluating the 2009 cost estimates, relying for the first time in the Final
Rule on the “overnight cost”™ method.

In analyzing EPA’s approach to the cost analysis for the OG&E Units, EPA’s disapproval
of portions of the Oklahoma SIP and EPA’s promulgation of the Oklahoma FIP must be
considered separately. Unless EPA was justified in rejecting the SO, portions of the Oklahoma

SIP for the OG&E Units, it had no authority to issue the FIP. Thus, for purposes of reviewing
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EPA’s action with respect to the Oklahoma SIP, EPA’s evaluation of specific cost factors as part
of its promulgation of the Oklahoma FIP is irrelevant. The issue is whether Oklahoma’s
approach in devising the SIP comported with the statutory requirements. Fundam ~~tally, of
course, Oklahoma’s conclusion that scrubbers were not cost effective is fully supported by the
2008 cost estimates, which EPA conceded were developed consistent with the CCM but refused
to consider in connection with the disapproval of the SIP. Even with respect to the 2009 site-
specific cost estimates, a review of the Oklahoma SIP demonstrates that ODEQ’s consideration
of those costs was justified and reasonable. Given Congress’s deference to the States to make
these judgments, the issue should be settled.

EPA, however, attacks Oklahoma’s judgment, asserting that Oklahoma did not apply the
so-called “overnight” cost method—a method not previously referred to or applied by EPA in
connection with the Proposed Rule, in other BART determinations, or in the context of the RHR.
See 76 Fed. Reg. at 81,744. EPA’s failure to raise this approach as justification for its proposed
actions in the Proposed Rule deprived Petitioners of the right and opportunity for comment and
was, therefore, improper under the APA. The cost of scrubbers, and the method of determining
those costs, are at the core of EPA’s Final Rule, both in disapproving the Oklahoma SIP and in
justifying the requirements of the Oklahoma FIP. Thus, reconsideration is appropriate.

Contrary to EPA’s assertion, the CCM does not require parties to use the “overnight” cost
method, and EPA candidly admits that the CCM never uses the terminology “overnight cost.”
See Response to Comments at 9. Indeed, in support of the Proposed Rule, EPA claimed that the
CCM required compliance with a “constant dollar” approach, which was (as explained in the
OG&E Comment) the method utilized in the 2009 site-specific cost estimates. See Revised Cost

Effectiveness Analysis for Flue Gas Desulfurization. Doc. ID No. EPA-R06-OAR-2010-0190-
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0006, dated Oct. 6, 2010, at 9-12. The constant dollar methodology allows comparability by

removing the effects of inflation.

EPA’s newly minted phraseology is inconsistent with the CCM, its own past regulatory

practices, and the BART cost effectiveness analysis of others. It represents an entirely new

approach to calculating costs for purposes of RHR BART determinations. For example:

Rather than an “overnight cost” analysis, the constant dollar
approach required by the CCM annualizes (in constant dollars) the
costs of installation, maintenance, and operation of the air
pollution control device over the life of the system, and the CCM
recommends translating the costs in each future year to year zero
using an equivalent uniform annual cash flow method. The 2009
cost estimates followed this approach.

Section 2.3 of the CCM sets forth cost categories that specifically
include “total capital investment.” Total capital investment is
defined to “include all costs required to purchase equipment
needed for the control systems . ...” (emphasis added). See
CCM, Doc. ID No. EPA-RO6-OAR-2010-0190-0060.

Sections 2.4.1 and 2.4.2 of the CCM address accounting for the
time value of money, and real, nominal and social interest rates,
stating that “removing the inflation adjustment from the nominal
interest rate yields the real rate of interest — the actual cost of
borrowing.”™ Id.

While EPA cites to the U.S. Energy Information Administration
(“EIA”) as presenting projected plant costs in terms of overnight
costs in its Response to Comments, this is not accurate. The EIA
document cited by EPA states that “[e]stimates of the overnight
capital cost of generic generating technologies are only the starting
point for consideration of the cost of new generating capacity in
EI4 modeling analyses.” EIA Updated Capital Cost Estimates for
Electricity Generation Plants, dated Nov. 2010, at 4 (available at
http://www .eia.gov/oiaf/beck_plantcosts/pdf/updatedplantcosts.pdf
). Footnote 2 of the EIA document states in full: “*Overnight cost’
is an estimate of the cost at which a plant could be constructed
assuming that the entire process from planning through completion
could be accomplished in a single day. This concept is useful to
avoid any impact of financing issues and assumptions on estimated
costs. Starting from overnight cost estimates, EIA's electricity
modeling explicitly takes account of the time required to bring
each generation technology online and the costs of financing
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3, 24, available at ftp://ftp.epa.gov/r8/regionalhaze/ColstripAddendum.pdf), combined and
attached hereto as Ex. D.

EPA’s selective reliance on industry publications (rather than the CCM) and its
inexplicable departure from past practices in calculating the useful life for the OG&E Units is
arbitrary and capricious. Moreover, EPA has no sound technology based reason to reject
ODEQ’s determination that a 20-year useful life for the controls on the OG&E Units, made in -
accordance with the CCM and other guidance.

In the end, EPA has not and cannot show that Oklahoma’s cost analysis is inconsistent
with CCM guidelines. The CCM itself recognizes that states have flexibility in the cost analysis
employed, and Oklahoma appropriately exercised that flexibility.® Whether EPA would have
exercised its judgment differently does not justify its disapproval of the Oklahoma SIP.

6. EPA’s “visibility improvement” analysis employs a new “number of days”
approach to visibility improvement.

EPA’s visibility improvement analysis in the Final Rule, for the first time, reflects a
“number of days™ approach to visibility improvement. 76 Fed. Reg. at 81,736. Again, because
this approach was not raised by EPA in the Proposed Rule, Petitioners are entitled to
reconsideration. Moreover, EPA does not and cannot suggest that this new approach is required
by published EPA guidance or the CAA. In contrast, EPA acknowledges that the $/deciview
metric used by Oklahoma in the Oklahoma SIP is an optional cost effectiveness measure that can
be used consistent with BART guidelines. /d. at 81,747. In short, EPA has no proper basis
under the Act to reject Oklahoma’s reasoned judgment to consider the $/deciview metric

consistent with BART guidelines and to substitute an entirely new and different metric for the

4 See also Letter from Callie A. Videtech, Director, Air and Radiation Program, to James Parker, Manager,
Compliance Services (Corette Generating Station), at 3, available at www.epa.gov/region8/air/pdficoretteepaltr.pdf,
included in Ex. D.

8 Asis apparent from the discussion above of EPA’s approach to just some of the cost items, EPA’s cost
analysis reflects the procedural flaw that EPA has created by failing to first address the Oklahoma SIP before trying
to justify its own analysis for purposes of a FIP.
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first time in the Final Rule. EPA’s action once again is not only defective procedu..ly under the
APA, but demonstrates the impropriety of commingling its SIP review and FIP promulgation,
resulting in EPA failing to provide the statutorily required deference to Oklahon... EPA further
compounded this error by failing to provide an analysis of the SIP controls using " - new FIP
metric. As a result, it is impossible to determine how much vi<ibility improvemci s attributable
to scrubbers and how much is attributable to the use of low sulfur coal.

For each of the foregoing reasons, the Final Rule is invalid, Petitioners are ...titled to
reconsideration, and Petitioners are likely to succeed on the merits of their challenges.

I1. Petitioners Will Suffer Irreparable Harm Absent a stay

EPA’s FIP became effective on January 27, 2012 and requires complianc= with the
established emission limits through the installation of four scrubbers (the “*Scrut=~r Project™)
within five years—by January 27, 2017.

A. The State faces irreparable harm without a stay.

As noted above, Congress designated the State as the principle decision maker for BART
determinations and regional haze programs. EPA’s actions here deprive Oklahoma of the ability
to fashion a regional haze program that balances costs and visibility improvement in a manner
that is appropriate for the citizens and economy of this State. Compelling OG&E __ proceed
while the Court of Appeals reviews EPA’s actions here undermines the State’s authority and
damages the ability of Oklahoma to fulfill its regulatory function as created by Congress. OG&E
has detailed—and the State has agreed with—the immediate and short term economic costs
resulting from the need to meet the existing five-year compliance deadline. To the extent those
costs are passed through to consumers in Oklahoma, the increased electricity rates will have an
adverse economic impact throughout Oklahoma, as consumers pay higher rates directly and

businesses look to pass their higher costs through to their customers. As a large electricity
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consumer, the State too will feel the economic impact of higher rates directly. Neither the State
nor its citizens has recourse for such unnecessary costs.

B. OG&E faces irreparable harm without a stay.

The compliance deadline established in the Oklahoma FIP places OG&E in an untenable
position. OG&E cannot wait until its judicial challenge to the Final Rule has been finally
determined before commencing the Scrubber Project because OG&E could not, under those
circumstances, meet EPA’s five-year compliance deadline. Rather, OG&E must undertake
immediate steps to procure the goods and services necessary to implement the Scrubber Project
or risk non-compliance. The end result is that OG&E and its customers will incur significant
costs associated with the FIP. However, these costs are not recoverable from EPA if the Final
Rule is ultimately found to be invalid. Thus, OG&E will suffer irreparable harm if the FIP’s
compliance deadlines are not stayed pending judicial review.

As noted above, the APA specifically provides that an agency may postpone the effective
date of an agency action pending judicial review. 5 U.S.C. § 705. Courts, when considering a
stay of agency action pending judicial review, apply the same test as that applied to a motion for
preliminary injunction. Corning Savings & Loan Ass'nv. Fed. Home Loan Bank Bd., 562 F.
Supp. 279, 280 (E.D. Ark. 1983). One component of this test for injunctive relief is irreparable
harm and the inadequacy of legal remedies. Sampson v. Murray, 415 U.S. 61, 88 (1974). Courts
evaluate three factors when evaluating the harm that will occur, both if the stay is granted or not:
(1) the substantiality of the injury alleged; (2) the likelihood of its occurrence; and (3) the
adequacy of the proof provided. Cuomo v. United Nuclear Regulatory Comm'n, 772 F.2d 972,
997 (D.C. Cir. 1985). As further discussed below, OG&E will suffer irreparable harm if the FIP

compliance deadlines are not stayed pending judicial review.
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The Scrubber Project wil e a massive construction effort requiring extensive planning
and logistical coordination. Johi....n Aff. §9. OG&E’s engineering consultants have performed
cost estimates demonstrating tha 1e cost of the Scrubber Project will range between $1.2 billion
and $1.5 billion, with a resultant increase in annual Operating & Maintenance costs of between
$70 million and $150 million. /d. Certainly if scrubbers must be installed on four separate units
at two generation stations, the timing of the installation will need to be coordinated to ensure that
OG&E can meet its load requirements during the protracted construction period when the units
under construction will not be available to generate electricity. Because of this need to stagger
the construction interruption for each of the four units, OG&E must begin promptly the steps
necessary .0 comply with the FIP. Indeed, OG&E would have to immediately commence
permitting efforts and the contracting process for engineering, equipment fabrication, and
construction. Site mobilization for construction activities on the first unit woulc eed to begin
no later than October 2013. Activities that will necessarily have to occur in the first 24 months
include:

. preparing design criteria, developing preliminary equipment general
arrangement and site arrangement drawings, and engineering studies;

. developing system specification for bid, bid period, evaluation, selection,
and negotiation of contract(s);

. initiation of air permit modifications, and other permits related to FGD
system;
J detailed engineering for ductwork design, piping, electricai, substructure,

and prel” inary piping and instrumentation diagrams;

. equipme... procurement for baghouse, booster fans, switchyard upgrades,
ductwork, structural steel, auxiliary transformers, switchgear, control
system, ~~d dampers;

. commer :ment of manufacturing/fabrication;

] general ..ork contracts; and
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. site mobilization and preparatory work to construct/install equipment at
the physical site of the first scrubber installation.

Costs for activities during the first year are estimated at 3% of total project and second year costs
are estimated at 14% of total project. Thus, OG&E will have expended, in good faith, as much
as $30 million dollars in the first year alone, and another $200 million if extended through two
years, preparing for the installation of scrubbers.

It is apparent that the Scrubber Project will result in very significant capital investment
costs, some of which OG&E will seek to recover from its customers. This recovery will impact
OG&E’s energy rates and therefore, necessarily, the size of its customers’ monthly bills. OG&E
estimates that the earliest likely period for possible resolution of its challenge to EPA’s Final
Rule in the Tenth Circuit is two years, but the appeal could extend into 2014, increasing the pre-
decision expenditures to well ocver $200 million.

OG&E and its customers will suffer irreparable harm because there is no mechanism for
them to recover the Scrubber Project costs from EPA if the Final Rule is found to be invalid.
This presents a situation analogous to where a party is subject to monetary damages that are not
otherwise recoverable. Courts have held that “[i]Jmposition of money damages that cannot later
be recovered for reasons such as sovereign immunity constitutes irreparable injury.” Crowe &
Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1157 (10th Cir. 2011) (citing Chamber of Commerce v.
Edmonson, 594 F.3d 742, 770-71 (10th Cir. 2010)). In Crowe & Dunlevy, the Tenth Circuit
upheld the district court’s grant of a preliminary injunction relieving the law firm from having to
return a portion of fees from an Indian tribunal client. The Court recognized the irreparable
harm that would result because, though the main injury would be financial, it could not be
remedied by legal means because the Indian tribunal client has sovereign immunity and could

not later be compelled to repay the fees. /d. at 1157-58.
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III.  The Balance of Equities Favors Granting Petitioners’ Stay Request, and Granting a
Stay Is in the Public Interest

The balance of equities and the public interest strongly “upport granting Petitioners’ stay
request pending completion of judicial review of the Final Rule. The Tenth Circuit, of course,
will ultimately determine the validity of the Final Rule. For these purposes, however, balancing
the equities focuses on a comparison of (i) the effects of keeping the Final Rule’ ompliance
deadline in place pending review and assuming that the Final Rule is eventually overturned, with
(ii) the effects of suspending the effective date and compliance deadline in the Final Rule
pending review and assuming that the Final Rule is eventually affirmed. In the context of
regional haze, this should not be a close call.

If the FIP and its compliance deadline remain effective and the Final Rule is overturned,
Petitioners have already demonstrated the substantial econor  impact that would have on the
State, OG&E, and/or its customers. OG&E will be required to expend significant resources
immediately in order to implement the Scrubber Project with any chance of meeting the five year
deadline, and just in the first two years, the costs will total approximately $200 million. Even if
OG&E were able to absorb those costs into its rate structure, this will have an c*vious adverse
effect on the citizens of Oklahoma and Arkansas who have to pay those higher zctricity rates.
In today’s economic climate, those very real economic impacts of EPA’s FIP cannot and should
not be ignored.

Aside from the economic consequences of EPA’s decision, a stay of th:  ffective date of
the FIP would also reflect an appropriate respect for State sovereignty as embodied in the
regional haze provisions of the CAA and the RHR. While EPA has indicated its disagreement
with Oklahoma’s BART deter....nations with respect to the OG&E Units, Congress’s
unquestioned intent to make the States the lead entity in designing regional haze programs

counsels in favor of a stay where EPA has taken the extraordinary step of rejecting Oklahoma’s
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exercise of that Congressional authority and substituted its own conclusions in the place of the
State’s considered judgment. Moreover, a stay would in some small part give the affected
parties and EPA the opportunity to disentangle the error created by EPA’s consideration of the
Oklahoma SIP from its promulgation of the Oklahoma FIP, particularly if EPA also grants
Petitioners” request for reconsideration. See 42 U.S.C. § 7410(c) (requiring final action on a S|P
as predicate for promulgation of a FIP).

On the other hand, granting Petitioners’ stay request will have no negative consequences.
Congress has established the goal for the regional haze program to be achieving “natural
visibility conditions by the year 2064.” See 40 C.F.R. § 51.308(d)(1)(i)(B). Even if the Final
Rule is ultimately upheld, a 2-3 year delay in the effective date of the FIP portion of the Final
Rule pending judicial review will not interfere with achieving the Congressional objective for
visibility. Indeed, despite the fact that Congress first adopted the regional haze statutory
provisions in 1990, EPA itself delayed taking action to formulate the RHR for almost ten years.
See 64 Fed. Reg. 35,714 (July 1, 1999). The absence of a negative impact on visibility from a
delay in the compliance deadline for the FIP is particularly apparent here where EPA
acknowledges that Oklahoma and the OG&E Units in particular have no perceptible impact on
visibility even today.

Importantly, the regional haze statutory provisions and the RHR do not address matters of
public health. Instead, the regional haze program is designed for the prevention and remedying
of impairment of visibility in national parks and other public lands. See 42 U.S.C. § 7491(a)(1).
Thus, delaying the effective date of the FIP does not create any health risks to the public, much
less risks that would justify compelling immediate capital projects that will be expensive and
disruptive of the State economy and OG&E’s electric generating operations. See, e.g., Tate

Access Floors, Inc. v. Interface Architectural Res., Inc., 279 F.3d 1357, 1364 (Fed. Cir. 2002)
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(noting the absence of a public health threat as a significant factor favoring a preliminary

injunction).

CONCLUSION

For the foregoing reasons, Petitioners’ request for reconsideration and fo n

administrative stay of the compliance deadlines with respect to the Oklahoma Flr pending

judicial review of the Final Rule should be granted.

Dated: February 24, 2012
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Sign-On re Proposed Utility MACT Rule
August 4, 2011
Page 2

Each agency shall tailor its regulations to impose the least burden on society,
including individuals, businesses of differing sizes, and other entities (including
small communities and governmental entities), consistent with obtaining
regulatory objectives, taking into account, among other things, and to the extent
practicable, the costs of cumulative regulations.”

This focus on a cumulative analysis reflects the view that government regulations should
be examined for their overall effect, and not simply looked at in isolation. As Executive Order
No. 12,866 explains, “[i]n deciding whether and how to regulate, agencies should assess a// costs
and benefits of available regulatory alternatives.””

In evaluating the proposed Utility MACT Rule, a cumulative impact analysis is
especially important because of the large number of related regulations the EPA has adopted, has
proposed for adoption, and/or is currently considering proposing. Although EPA has not
conducted its own cumulative analysis, the private sector has done so, focusing on the combined
impact of the proposed Utility MACT Rule and the recently-adopted Transport Rule (a/k/a
Cross-State Air Pollution Rule).

As you may know from the comments filed in opposition to the Utility MACT Rule, the
American Coalition for Clean Coal Electricity (“ACCE”), commissioned the highly-regarded
National Economic Research Associates (“NERA”) to prepare a report. The initial NERA report
shows that the combination of the Transport Rule and the Utility MACT Rule will be a serious
blow to the economy, causing a net loss of 1.4 million jobs by 2020.* The combination of the
two regulations will also cause a substantial increase in retail electricity prices, with the price
increase estimated to top 23 percent in some areas of the country.

In our judgment, it would be arbitrary and capricious for your agency to adopt the
proposed Utility MACT Rule without conducting a cumulative impact analysis. Even without
Executive Orders No. 13,563 and 12,866, the dire results of the privately-commissioned NERA
analysis would make it irresponsible for your agency to do so. Given President Obama’s
directive — as set forth in those Executive Orders — we believe that it is especially inappropriate
for your agency to proceed on its current course.

2 Executive Order No. 12,866, 58 Fed. Reg. 51,735, 51,736 (Sept. 30, 1993) (emphasis added).
It should also be noted that the requirement for a cumulative impact analysis dates back to
President Ronald Reagan, who required federal agencies, when they propose new regulations to
“tak[e] into account the condition of the particular industries affected by regulations . . . and
other regulatory actions contemplated for the future.”) (emphasis added). See Executive Order
No. 12,291, 46 Fed. Reg. 13,193 (Feb. 19, 1981).

> Id. (emphasis added).

*  The report can be found at http://www.americaspower.org /NERA_CATR_MACT_29.pdf.
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The Honorable Lisa Jackson _ —

Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Mail Code: 1101A

Washington, DC 20460

RE: EPA’s estimate of methane emissions from upstream natural gas development
Dear Ms. Jackson.

It has come to my attention that the agency you oversee, the U.S. Environmental
Protection Agency, may be very significantly overestimating methane emissions from
natural gas production. If true, this could have serious implications for the natural gas
exploration and production industry nationwide, particularly to the extent current and
future regulatory proposals are based on or justified by reference to those estimates.

As a result, | write to inquire about the methods EPA employs to estimate methane
emissions and about claims in support of new regulations based on EPA’s estimates.
My purpose is to ensure that the federal government is providing reliable information

npon which policies that may affect the citizens of the State of Oklahoma may be based.

In 2010, EPA issued a background technical support document titled, “Greenhouse gas
emissions reporting from the petroleum and natural gas industry.” In the report, EPA
altered the methodology it had previously used to estimate methane emissions from
natural gas production. Before 2010, EPA estimated 0.02 metric tons of methane was
emitted per well completion. In 2010, EPA made dramatic changes to its estimates.
The new estimates hold that conventional natural gas wells emit 0.71 metric tons of
methane, and shale gas wells emit 177 metric tons of methane per well completion. As
a result of these new estimates, EPA adjusted prior-year US GHG emission reports
retroactively as far back as 1990 to reflect the new estimates. These significant
increases in the estimates raise questions about the methodology used to create the
estimates.
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Recently a report exploring the inaccuracies in EPA’s methodology in determining
methane emissions from natural gas production convinced me that those questions
could be valid. IHS CERA, a highly respected research firm with specific expertise in
the oil and natural gas production sector, released a report entitled, “Mismeasuring
Methane: Estimating greenhouse gas emissions from upstream natural gas
development.” In its report, IHS CERA points out specific flaws EPA made in its
analysis, including:

¢ The misuse and inaccurate application of Natural Gas STAR program
data — collected from a small number of wells — to assume industry-
wide emission rates.

» EPA’s flawed rounding of data points to the nearest hundred, thousand.
and even ten thousand Mcf to overcome the “high variability and
uncertainty” in the industry.

¢ Developing an assumption that producers in Oklahoma vent to the
atmosphere during flowback, rather than commonly flaring or capturing
emissions, simply because Oklahoma does not mandate flaring or
recovery. (Many of the nation’s best operators drill in Oklahoma. To
assume these producers do not flare or capture this marketable product
Is not only misguided, it would be flat wrong.)

Because of the flaws | have listed, and many others | have not, EPA may have led
researchers and other governmental bodies to apply inaccurate statistics to the
research and reports they develop. For example, Dr. Robert Howarth of Cornell
University led a team that released a study this past spring questioning whether natural
gas was truly a cleaner fuel than coal. Certainly Dr. Howarth's study included several
inaccurate assumptions of his own making, but the basis for his review lies in the
overestimation of methane emissions developed by EPA.

The Cornell study and EPA’s methane emission estimates are finding voice in other
government studies. The U.S. Department of Energy SEAB Natural Gas Subcommittee
report even mentions the “pessimistic conclusion about the greenhouse gas footprint of
shale gas production and use.” Such a statement, if founded on inaccurate data, can
cast unjustified aspersions upon an entire industry.

Then EPA itself, in announcing new proposals to regulate emissions from exploration
and production facilities, incorrectly used the significantly overstated emission estimates
to show that there would not be economic harm to domestic producers. In fact, and
even more astoundingly, EPA uses these incorrect assumptions to claim that the rule
will quickly result in a net savings of nearly $30 million annually to domestic producers.

To assure estimates are properly developed and to provide the citizens of the State of
Oklahoma with the proper tools to determine the accuracy of EPA data reports, studies,
and the justification for any current or future EPA regulatory proposals, | ask that you
provide my office with the following information:



e Any and all information pertaining to the determination of natural gas
methane emission estimates.

e Any and all information related to why it is appropriate to round emission
rates to the nearest hundred, thousand, or ten thousand Mcf per well
completion and how this does not produce an inaccurate end estimate.

e Any and all information explaining why EPA would improperly assume
Natural Gas STAR data — which records ALL natural gas collected
through green completions, including natural gas collection at the
conclusion of the flowback process — is an appropriate basis for
determining methane emission from all wells.

e Any and all information explaining what led EPA to conclude — incorrectly
— that Oklahoma natural gas producers do not commonly flare or capture
methane emissions to reduce venting simply because Oklahoma
regulators do not mandate flaring.

¢ Any and all information explaining why, if EPA estimates are accurate, a
natural gas producer would allow significant volumes of its product to
simply vent to the atmosphere when it could be captured and marketed.

e Any and all existing, proposed and potential rules or regulations which are
or will be based on EPA estimates of methane emission from natural gas
wells. In addition, please provide any information that could be used to
justify those rules, regulations determine enforcement priorities or to
review enforcement effectiveness by the federal government or states.

¢ Any and all consideration that has been given to reverting to the previous
methane estimation methodology while industry data is collected (MRR
subpart W) to provide a more accurate estimate of emissions.

Your assistance in responding to these questions will provide my office with